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THE INITIATIVE AND REFERENDUM IN OREGON 

By Me. George A. Thacher 
Portland, Oregon 

In responding to the invitation of the program committee of the 
American Political Science Association, to furnish a statement of my 
investigations and conclusions concerning the political institutions 
of Oregon, I propose to discuss the subject under three heads. Under 
the first I shall give the substance of the initiative and referendum 
amendment to the State constitution, and enumerate the laws enacted 
under its provisions. Under the second head I shall comment briefly 
on the way in which these political innovations came about, the atti- 
tude of the courts towards them, and the question of their advantages 
and disadvantages as shown by experience. Finally, I shall attempt 
to make some suggestions in the line of a forecast. 



In June of 1902, by a vote of 62,024 for, to 5668 against, the people 
of Oregon amended sec. 1, art. iv of the constitution. The significant 
words are as follows: 

The legislative authority of the State shall be vested in a legislative 
assembly, consisting of a senate and house of representatives, but the 
people reserve to themselves power to propose laws and amendments 
to the constitution, and to enact or reject the same at the polls, 
independent of the legislative assembly, and also reserve power at 
their own option to approve or reject at the polls any act of the legis- 
lative assembly. 

The position of the State's chief executive is defined thus : 

The veto power of the governor shall not extend to measures referred 
to the people. 

In regard to the adoption of laws by the people: 

Any measure referred to the people shall take effect and become the 
law when it is approved by a majority of the votes cast thereon, and 
not otherwise. 

198 
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In the matter of proposing measures under the initiative, 8 per cent 
of the voters can secure the reference to the people of any law or 
amendment by filing a petition, with their signatures attached, with 
the secretary of state not less than four months before election day, 
such petition containing the measure in full. 

The referendum can be secured upon any act of the legislature at 
the next general election by filing a petition (within ninety days after 
the final adjournment of the legislature) with the secretary of state. 
Such petition shall be signed by 5 per cent of the voters. 

The legislature may refer any measure adopted at any session to 
the people atthe next general election, or it may provide a special elec- 
tion for the purpose. The veto power of the governor is suspended 
in that instance. It is an old provision of the constitution (sec. 28, 
art. iv) that no act of the legislature shall take effect until ninety 
days after the final adjournment of the legislature, so the referendum 
amendment fits in with that provision. There was an exception made 
in the case of laws necessary for the immediate preservation of the 
public peace, health or safety. The referendum amendment also 
recognizes that occasional necessity for speedy legislation and provides 
that if the emergency clause, so-called, be attached by the legislature 
to any act, the referendum is barred. 

At the June election, in 1904, two laws were adopted at the polls 
under the initiative. The first was a local option law providing in 
detail for regulating the liquor traffic. It was adopted by a vote of 
43,316 for, to 40,198 against. The nominating elections law, generally 
known as the primary law, was adopted at this election by a vote of 
56,285 for, to 16,354 against. The act is a lengthy one and I can 
only indicate its provisions. Its object was to overthrow the caucus 
and convention system of nominations and to make all nominees 
truly representative . In order to secure that result it was the declared 
purpose of the law to extend the provisions of laws governing general 
elections to primary elections. The primary election thus becomes 
a general election within each party to secure the election of nominees. 
The law recognizes as a political party any organization which polled 
25 per cent of the vote of the State at the preceding election. E very- 
such party shall nominate its candidates under this law and in no 
other way. Every political party shall have the right to be protected 
from interference, and to secure that result every voter who registers 
shall be asked what party he belongs to and his answer shall be entered 
with his registry, if he is to be permitted to vote at the primary elec- 
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tion. At that election he shall be given the ballot of his party and 
no other. In order to distinguish party ballots with ease the republi- 
can ballots shall be printed with black ink on white paper; the demo- 
cratic ballots on blue paper and any third party ballots on yellow 
paper. Duplicate ballots shall be printed on cheap paper of other 
colors and distributed before election day as samples for information. 
The primary election shall be held on the forty-fifth day preceding the 
regular election. 

In regard to the candidates at the primary election, each one shall 
have his name printed on the official ballot of his party who shall have 
filed a petition for that purpose with the signatures of 2 per cent of the 
party vote attached. The signers shall be legal voters residing in 
such different precincts of the district electing the official as shall 
insure more than a purely local endorsement. A certain percentage 
of the whole number of precincts is required. Not more than one 
thousand signers shall be required for any candidate for State office. 

The candidate must promise not to withdraw and that he will 
qualify if he is elected. He may advocate any measure or principle 
on his petition within the Umit of one hundred words, and he shall 
be allowed a printed statement on the official ballot of twelve words 
concerning such measure or principle. 

In the case of a candidate for the legislature, he may include in 
his petition one of the following statements, but if he does not his 
petition shall not be refused on that account. 

STATEMENT NO. 1 

I further state to the people of Oregon as well as to the people of 
my legislative district, that during my term of office, I will always 
vote for that candidate for United States senator in congress who has 
received the highest number of the people's votes for that position at 
the general election next preceding the election of a senator in con- 
gress, without regard to my individual preference. 

STATEMENT NO. 2 

During my term of office I shall consider the vote for United States 
senator in congress as nothing more than a recommendation, which 
I shall be at liberty to wholly disregard if the reason for doing so 
seems to me to be sufficient. 

The law prescribes that candidates for United States senator and 
all elective officers shall go before the people at the nominating elec- 
tion. 
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At the June election, of 1906, the following measures were passed 
upon at the polls, the total number of ballots cast being 99,445. 
The referendum on appropriation bill adopted by the legislature of 
1905 was the first. The measure was approved by a vote of 43,918 
for, to 26,758 against. An equal suffrage amendment was defeated 
by a vote of 47,075 against, to 36,902 for. An amendment to the local 
option law was defeated by a vote of 45,144 against, to 35,297 for. 
A law appropriating $24,000 to buy a private toll road was defeated 
by a vote of 44,527 against, to 31,525 for. An amendment providing 
a method for amending the constitution was carried by a vote of 
47,661 for, to 18,751 against. An amendment giving cities and towns 
exclusive powers to enact and amend their charters was adopted by a 
vote of 52,567 for, to 19,852 against. An amendment placing the State 
printer's office under control of the law instead of the constitution was 
adopted by a vote of 63,749 for, to 9,571 against. An amendment 
permitting the use of the initiative and referendum on local, special 
and municipal laws and parts of laws was adopted by a vote of 47,678 
for, to 16,735 against. An act laying gross earnings tax upon sleeping 
car companies, refrigerator car companies and oil companies was 
adopted by a vote of 69,635 for, to 6441 against. An act prohibiting 
free passes and discriminations by public service corporations was 
adopted by a vote of 57,281 for, to 16,779 against. An act laying 
gross earnings taxes on express, telegraph and telephone companies 
was adopted by a vote of 70,872 for, to 6360 against. 



II 

The campaign in Oregon for more democratic institutions began 
about ten years before the adoption of the initiative and referendum. 
The organizations behind the movement were the Oregon Grange, 
the Knights of Labor and the Portland Federated Trades. Mr. W. S. 
U'Ren, a lawyer of Oregon City, became the executive leader by virtue 
of ability and wilUngness to serve. The movement secured the aid of 
many of Oregon's leaders by its promise to eliminate the political 
boss and his kingdom. Some of those leaders are more conservative 
today than they were ten years ago, but the supporters of all new 
movements are subject to that ebb of enthusiasm after victory. 
The political boss in Oregon adopted as high-handed methods as 
ever were in vogue in Pennsylvania. The fights centered, as else- 
where, on the election of United States senators. In Prof. George 
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H. Haynes' valuable book, The Election of Senators, as well as in 
Oregon's historical documents, will be found an account of legislative 
sessions practically monopolized by senatorial contests. In fact one 
legislature never even organized because of the bitterness of the fight, 
and the State departments were run on credit. The assumption that 
party rule is the rule of the majority was again disproved, though, 
of course, loyal party men laid the blame on party factions. The 
idea that party rule is necessary in a democracy, instead of being 
merely a convenient method, dies hard and causes many recrimina- 
tions. But the conditions in Oregon made people forget party rule. 
The following editorial expression of the leading Oregon newspaper 
during the struggle to kill the tyranny of boss and machine is illumi- 
nating: 

The referendum is an obstacle to too much legislation; to surrepti- 
tious legislation; to legislation in particular interests; to partisan 
machine legislation, and to boss rule. No predatory measure could be 
carried before the people. The legislative lobbyist would be put out 
of business. 

Such were the conditions that gave birth to the referendum. It 
was adopted in the manner prescribed by the constitution. The 
measure received a big majority in the legislature in 1899 and the 
legislature of 1901 passed it almost unanimously, while the people 
gave it a vote, in 1902, mentioned at the beginning of this paper, 
11 to 1. 

The legislature of 1903 passed a law under its provisions which was 
the indirect means of bringing the amendment before the supreme 
court of the State. The act in question gave a new charter to the 
city of Portland and the emergency clause was added in order to 
permit the city to construct at once certain bridges over the Willamette 
river as a matter of public safety. When the emergency clause is 
attached the law goes into effect at once and the referendum is 
barred. 

A question of reassessment for bridge improvements brought the 
validity of the amendment into court. The court held that the 
amendment had been legally adopted. It also held that the attach- 
ing of the emergency clause to the act was a purely legislative question 
and not a judicial one. The court decided that the initiative and 
referendum amendment did not conflict with the Constitution of the 
United States which guarantees to each State a republican form of 
government. The definition was given as follows: 
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A republican form of government is a government administered by 
representatives chosen or appointed by the people or by their author- 
ity. 

In regard to the Oregon amendment it added: 

The people have simply reserved to themselves a larger share of 
legislative power, but they have not overthrown the republican form 
of the government, or substituted another in its stead. 

In commenting on the initiative feature of the amendment the court 
said in substance that laws proposed and enacted by the people may be 
amended or repealed by the legislature at will. 

One provision in the amendment, " The veto power of the governor 
shall not extend to measures referred to the people," received con- 
siderable attention in the decision, and as it has been hopelessly mis- 
construed, its importance justifies an explanation. Mr. Frank Fox- 
croft in a critical argument printed in the Atlantic Monthly for June, 
1906, took the ground that the court's decision declared in effect that 
all legislation by the voters at the polls was subject to the governor's 
veto. That is a complete mistake though the blunder was a natural 
one. The words of the decision are: 

The veto power of the governor is not abridged in any way, except 
as to such laws as the legislature may refer to the people. * * * 
The provision of amendment must necessarily be confined to the meas- 
ures which the legislature may refer, and cannot apply to acts upon 
which the referendum may be invoked by petition. 

Also, 

Unless, therefore, he has a right to veto any act submitted to him, 
except such as the legislature may especially refer to the people, one 
of tiie safeguards against hasty or ill-advised legislation, which is 
everywhere regarded as essential, is removed, a result manifestly not 
contemplated by the amendment. 

The point that Mr. Foxcroft overlooked was this: The amendment 
provides that certain acts of the legislature shall not be subject to the 
governor's veto, a decided innovation in American politics. The 
court was rigidly limiting that exception to the particular acts of the 
legislature specified by the amendment and explaining how all other 
acts of the legislature must continue to be subject to the governor's 
veto. No question of legislation by the people at the polls was at 
issue; it was entirely a question of the legislature and the governor, 
where the governor's veto might be suspended by the legislature 
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through an appeal to the people. Further illumination can be had 
by a careful reading of Kadderly v. Portland in vol. 44, Oregon 
Reports, 1903-1904. The language of the amendment shows clearly 
that the verdict of the people is final so far as the legislative act is 
concerned. 

I have recently asked Governor George E. Chamberlain, who was 
chief executive at the time of the passage of the act establishing the 
Portland charter under which suit was brought and who as one of 
the leading lawyers of the State appeared before the supreme court 
as counsel for the city of Portland, for an expression of opinion. 
I referred him to Mr. Foxcroft's argument. His response is as follows : 

I am sure that the court in the case referred to did not intend any 
such construction upon the law, nor has the executive ever under- 
stood that he had the right to exercise the veto power on acts passed 
by the people at the polls. On the contrary, he declined in at least 
one case to veto an act initiated and passed at the general election, 
held inl904, on the ground that he did not have the power or authority, 
under the constitutional amendment referred to, to veto such act. 
The veto power of the governor remains intact, however, as to acts 
passed by the legislature, except that the power is denied as to such 
laws as the legislature may refer to the people. 

I have alluded to the fact that the court decided that the attach- 
ing of the emergency clause to an act of the legislature was a purely 
legislative question and not a judicial one. That places in the hands 
of the legislature the power to bar any referendum petition by the 
people by declaring that an emergency exists and that for the public 
health, peace, and safety, the law must go into effect at once. The 
legislature of 1905 attempted to use the emergency clause indiscrimi- 
nately for the unquestioned purpose of barring referendum petitions. 
The governor vetoed some acts and informed the members of the 
legislature that he should veto every act that had the emergency 
clause attached unless the peace, health or safety of the State was 
really threatened. Of course, under the supreme court decision a 
legislature which would pass a measure over the governor's veto, 
could bar any referendum petition by the people by attaching the 
emergency clause. Thus it will be seen that a weak-kneed governor 
and an unscrupulous legislature with a big working majority might 
render the referendum useless. 

The legislature of 1905 succumbed to the governor's threat, but 
attempted to bar the referendum on appropriations for State normal 
schools (which were bitterly opposed), and which were secured in 
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the legislature by " log-rolling" tactics, by including in one bill appro- 
priations for the normal schools, the State insane asylum, penitentiary, 
deaf-mute school, blind school, the State university and the agricul- 
tural college. The assumption was that as the next election was over 
a year off the people would not be willing to put up with the incon- 
venience of having the State institutions without funds until after 
the June election of 1906. The holding up of a law for such a long 
period does counsel prudence on the part of the people, but in this 
case a referendum petition was actually filed. The surprising thing 
was that at the election of 1906 that act of the legislature was approved 
at the polls by a vote of 43,918 for, to 26,758 against. A possible 
explanation is that the people realized that if they defeated the act 
the State institutions would have to be run on credit for another year 
unless the governor called the legislature in special session. It may 
be said incidentally that the people don't approve of special sessions. 
The net result was that the legislature won its point in defiance of 
public opinion, but no such tactics were tried in the session of 1907, 
and probably will not be tried until some very unusual combination 
of circumstances arises. The rule of the minority cannot be carried 
beyond a certain point when public opinion is aroused. 

A law was passed by the legislature in 1903 (H. B. 59) prescribing 
methods for putting the initiative and referendum into effect. That 
was repealed in 1907 and a new act (H. B. 123) remedying certain 
defects was enacted. As an indication of the difficulties in drawing 
such a law it is worth while to refer to the ballot title of initiative 
laws as regulated by the law of 1903. That law directed that title 
to bill, which should appear on official ballot, should be furnished by 
the association filing the petition and should be hmited to twenty 
words. In the June election of 1906 the hquor interests proposed 
an amendment to a local option law adopted in 1904, and gave it a 
ballot title which was claimed to be misleading. The question was 
taken into the supreme court, as the law permitted, and the court 
decided under the act in question that the title should stand. The 
law of 1907 requires the secretary of state to transmit copy of meas- 
ure to the attorney general who shall within ten days return a ballot 
title of not exceeding a hundred words, to be a true statement and not 
an argument or likely to create prejudice for or against the measure. 
The attorney general's ballot title may be questioned in the circuit 
court, whose decision is final. 

The secretary of state exercises certain judicial powers in referring 
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measures to the voters, which may be filed with him, but his con- 
struction of the initiative amendment to the constitution may be 
questioned in the circuit court with the right of appeal to the supreme 
court. An instance of the kind occurred this year in regard to the 
referendum on a certain law passed by the legislature at the 1907 
session. The secretary of state refused to file a referendum petition 
because the title given by the legislature to the act was not correctly 
quoted in the petition, and because the petition, which had been cir- 
culated for signatures, did not contain the warning that it was a 
felony to sign illegally. The latter provision was made a part of the 
law of 1907 in regard to initiative and referendum petitions orx account 
of the recklessness of men engaged in securing the necessary number 
of signers. The circuit court sustained the secretary of state, but 
on appeal the supreme court reversed that decision on the ground that 
the warning clause was directory and not mandatory, and that as the 
text of the law was given an exact repetition of the title was not 
necessary, thus discriminating between an initiative petition and a 
referendum petition on the ground that the title in the latter case was 
merely for identification. 

The secretary of state is required by law to furnish county clerks 
copies of names of candidates and the ballot titles of bills with num- 
bers in the order of filing. The coxmty clerks are required to print 
on ballots titles and numbers as furnished and to designate measures 
under the different heads: 

"Referred to the People by Legislative Assembly." 

"Referendum Ordered by Petition of People." 

"Proposed by Initiative Petition." 

Three months before election the secretary of state shall print 
in pamphlet form a copy of title and text of measure with ballot num- 
ber, and shall print and bind with such pamphlet any arguments for 
or against such measure which have been furnished him. Only the 
organization filing petition may furnish affirmative arguments, but 
any person may furnish opposing arguments. The persons offering 
arguments shall pay the cost of printing for one copy for each voter 
in the State. 

Not later than the fifty-fifth day before election the secretary shall 
mail, postage prepaid, a pamphlet to every voter whose address he 
may have. Prof. George H. Haynes, in the last number of the 
Political Science Quarterly, has suggested that under the Oregon law 
for circulating arguments, pro and con, with measures to be voted 
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upon at the polls, that there is absolutely no restriction as to kind or 
quantity of matter printed, so long as the State printer's bill is paid. 
He declares, and truthfully, that a prohibitionist organization might 
have printed and circulated with a proposed prohibition law the senti- 
mental effusion beginning, " Father, dear father, come home with me 
now," or any similarly cogent argument. That would doubtless 
add something to the gaiety of the campaign, but in view of the Ameri- 
can sense of humor that sort of thing would hardly prove to be a vote- 
getter. Seriously, however, the Oregon law would permit a political 
organization to have printed by the State printer such a publication as 
Coins' Financial School and would put it into the hands of every 
voter in the State if it bore on any proposed law. At the same time 
and in the same pamphlet it would permit whatever opposing argu- 
ments might be offered, to be circulated to the great good, or the great 
befuddlement, as the case might be, of the individual voter. If there 
is any virtue in what is called a campaign of education, the Oregon 
law permits it to be carried to the extreme hmit. 

In Mr. Foxcroft's criticism in the Atlantic Monthly, he makes the 
point that two contradictory measures may be adopted at the polls 
thus "rendering confusion worse confounded." The law of 1907 pro- 
vides that where two conflicting measures receive an affirmative 
majority, that one shall be in effect which has the larger number of 
affirmative votes, regardless of the size of the majority. That is 
simple and conclusive. 

The final important provision of the law in regard to State elections 
is that, within thirty days after election the secretary of state shall 
canvas in the presence of the governor the votes for each measure, 
and the governor shall issue a proclamation stating votes cast for and 
against, and declaring those approved by a majority to be the law of 
the State from the date of the proclamation. 

The provisions of the primary election law, given in the first part 
of this paper, have been accepted without any particular friction. 
There was some objection on the part of individuals at the time of 
registration, before the election of 1906 to stating to what political 
party they belonged, but it was not serious enough to disturb the 
working of the law. It seems a httle inquisitorial, but there is prob- 
ably no other method of securing representative party nominations at 
the polls. The first trial of the Minnesota primary law (adopted 
some seven years ago) in the municipal election in Minneapolis per- 
mitted certain abuses. A candidate for mayor secured his nomina- 
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tion on the republican ticket with the aid of voters who were not 
republicans. His election in that republican city followed, and ulti- 
mately certain criminal prosecutions followed with the result of the 
creation of a Minneapolis colony at the State penitentiary at Still- 
water. 

The provision of the Oregon primary law permitting candidates to 
recommend certain measures or principles within the space of twelve 
words on the primary ballot, was more honored in the breach than in 
the observance. In 1906, of ninety-three candidates filing petitions, 
but thirty-one availed themselves of the privilege. 

The chief interest in the law centers in the election of United States 
senators. As candidates for the senate file their petitions and submit 
to the same requirements as candidates for the office of sheriff the 
crucial question in the campaign resolves itself into the election of 
members of the legislature who have (or have not) signed statement 
No. 1. In the June election of 1906 there were seventy-five members 
of the legislature elected. Of that number forty-eight signed state- 
ment No. 1. Eight more signed that statement in a modified form 
and promised to vote for their parties' choice. Of course all strong 
partisans are inclined to construe statement No. 1 literally when their 
candidate wins, and to object to it as absurd if the other candidate 
gets the majority of the popular vote. At the election of the legisla- 
ture of 1907 the candidates receiving majority votes at the June 
election were members of the dominant party in the legislature. As 
a matter of fact, however, members of the legislature, regardless of 
party, voted for the people's choice, even where they had not signed 
statement No. 1. The candidate for the short term received the vote 
of every member of the legislature who was present. The candidate 
for the long term received all but seven votes and they belonged to 
his own party. It is true that partisan leaders of the old school 
don't approve, but if the precedent set by the legislature of 1907 is 
followed, the election of United States senators will be reserved to the 
people, and the legislature will act in the capacity of the electoral 
college. Of course the national electoral college was designed as a 
check on democracy, but public opinion made it merely the instru- 
ment for recording a democratic choice. 

In the Oregon experiment, if public opinion persistently and un- 
qualifiedly demands that the legislature ratify the people's choice for 
United States senator, there need be no fear that it will refuse to do 
so. On the other hand, if partisan leaders can induce a party majority 
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in the legislature to repudiate the decision of the voters at the polls, 
the vote of the people will become merely a recommendation. It has 
been the rumor that a measure will be submitted to the voters at the 
polls next June to compel candidates for the legislature to sign state- 
ment No. 1. That seems wholly to underrate the power of pubUc 
opinion, besides practically setting at defiance the Constitution of 
the United States. It shows the attitude in Oregon of the old party 
leaders who are disposed to criticise the primary law because it may 
disrupt parties and because they think that comparatively unknown 
candidates may secure ofHce under its workings, as contrasted with 
the defenders of the law who are even disposed to enact another law 
to compel pubUc opinion to do its work. 

The primary law has not actually become a bone of contention, 
but it has been criticised so constantly that there are many intelU- 
gent people who feel that there is something wrong with it. There 
seem to be two causes for irritation, but I am inclined to believe that 
the root of the trouble is not recognized. 

In Lecky's Democracy and Liberty the statement is made that in 
a democracy parties are apt to run along parallel Unes striving for the 
same object. Where there are hereditary rulers parties are certain 
to be opposed on principles. To be sure there have been many labored 
arguments to prove that a democracy must be a government of 
parties, but it is evident that United States history shows that the 
word "party" has come to mean the party machine in a majority of 
instances; and that is the rule of the minority. Undoubtedly a 
terrible issue Uke slavery can create a party, and lesser issues can 
create new hnes of demarcation, but they don't last. In municipah- 
ties it is especially true that the party machine is the real ruler. 
There is no democracy about it; it is the rule of the minority — ^hence 
all our municipal woes. Under our systems of checks and balances 
and party machines with their bosses, we do not have nearly as much 
of a democratic government as we think we do, and the miseries we 
suffer from cannot be attributed to democracy at all. Democracy 
may be as bad a thing with as desperate a fate as Burke pointed out 
in his arraignment of the French Revolution, or as Macaulay predicted 
for the American democracy in the twentieth century, but it seems 
to be wasting energy as well as criticism to treat autocratic party 
rule as real democracy or as a close approach to democracy. To be 
sure it is asserted in the preamble of the Oregon primary law that it is 
intended to assure to the people that political parties, which are 
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regarded as necessary, shall be fairly, freely and honestly conducted, 
but I believe that the real effect of the law is to make parties rather 
temporary affairs with loose organizations, and to make proposed 
measures and the personalities of candidates the live issues. The 
protests and criticisms of old party leaders seem to confirm that view; 
while the enthusiastic defenders of the law cling to the name of party 
rule while working for independence of party dictation. Things are 
in a transition stage in Oregon. 

The other cause for irritation affects the plain people. It is, briefly, 
the fact that a wealthy man can advertise himself and conduct a 
more aggressive campaign than a poor man can possibly do. I 
have heard more than one intelligent man say that he was opposed to 
the primary law if it was going to give rich men such an advantage 
over poor men. A so-called corrupt practices act was introduced in the 
legislature in 1907, but it was so burdened with restrictions as to what 
a candidate, might not do that it defeated itself. If it were not for 
the very real and generally diffused feeling of dissatisfaction behind 
it, the whole thing would be frankly amusing. Nobody objected to 
a candidate having money when he was nominated by the caucus and 
convention system. It was considered a good thing that he should 
help the party fight his battle, though there was always a risk of 
money being used dishonorably, especially in the case of election of 
senators by the legislature. Of course the dishonorable use of wealth 
and power was not approved, but many things were winked at. 
Now, in the revolt against that old method there is disgust at the 
thought that a man may spend $30,000 in postage stamps and print- 
ing to get his name and merits before the individual voters through as 
harmless a channel as the postoffice. No one contends, of course, 
that a voter is going to be seduced by a few postage stamps that have 
been cancelled, but the objection remains. Very probably it is due 
to the growing feehng against the undue use of money in elections, 
and is not altogether discriminating. I believe that New York has a 
law requiring candidates to furnish an account of money spent in 
an election, leaving public opinion to work its will in view of all the 
circumstances. 

It is hard to see how there can be any better method, and it is 
harder to see how any restrictive law can be made entirely effective. 
In Oregon, for instance, which Mr. Harriman says is the playground 
of America, what can prevent a wealthy man who wants to go to the 
United States senate from spending his time and money for many 
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months before election in traveling over the State, ostensibly for 
pleasure, and incidentally making the acquaintance of the voters and 
discussing measures which are intended to be of benefit to the people? 
It is electioneering of a subtle sort, but how can it be brought within 
the meaning of any corrupt practices law? Is not public opinion the 
only trustworthy guide in each case? Of course, that may be mis- 
taken, but it is difficult to see how any law can settle the question 
wisely. 

In the matter of legislation by the voters at the polls, at the June 
election of 1906 there were two measures adopted which are of im- 
mediate and great importance. One was a law laying gross earnings 
taxes on certain public service corporations, and the other was an 
amendment to the constitution giving municipahties complete inde- 
pendence or home rule. It has been pointed out by opponents of 
legislation at the polls that when it comes to prescribing rules for 
taxation the average voter has no quahfication but complete ignorance 
of the subject. It is probably fair to say that the average voter never 
heard of laws of the shifting and incidence of taxation. For these 
reasons the circumstances attending the laying of taxes by the voters 
of Oregon have a pecuKar interest, especially as one corporation has 
refused to pay the levy and the matter is now in court with a possibiUty 
of its being carried to the supreme court of the United States. By a 
vote of about eleven to one laws were passed in 1906 laying a gross 
earnings tax of 3 per cent on sleeping car companies, refrigerator car 
companies, oil companies and express companies, while a gross earnings 
tax of 2 per cent was laid on telephone companies and telegraph com- 
panies. These gross earnings taxes were laid in addition to taxes now 
provided for by law. The companies were required to file with the State 
treasurer, on or before the first of March of each year, a sworn state- 
ment of gross receipts, and if they failed to pay such tax it became 
the duty of the legal department of the State to collect it with the 
addition of a penalty of 10 per cent. The taxes are claimed to be 
excessive, but it is clear that at the time of the laying of the taxes that 
depended upon the valuations upon which these corporations were 
taxed by general laws. The Pacific States Telephone and Telegraph 
Company filed its statement of gross receipts in 1907 as required by 
law, but it has not paid the tax. The State has brought suit in the 
circuit court of Multnomah county to collect the t"ax and an argu- 
ment will soon be heard on a demurrer filed by the counsel for the 
corporation. 
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I had a talk recently with the local counsel of the telephone com- 
pany and at my request he gave me a list of the taxes which his com- 
pany pays. It may be remarked incidentally that Oregon has not 
made as great progress in tax reform as some other States in the 
Union. The company pays what is known as the general property 
tax on all its real and personal property. It pays an annual State 
license tax of $200 a year. It pays a city of Portland annual license 
tax of $1000 a year. It pays a city of Portland occupation tax of 
$75 per quarter or $300 a year. In the year of 1906 the assessor in 
response to public sentiment on the subject of taxation in general, 
included in his valuation of the company's property an estimate of 
the company's franchise of a quarter of a million dollars. Against 
that amount the general property tax is levied the same as if it were 
real estate. The 2 per cent gross earnings tax completes the list. 
It must be admitted that the general scheme as outlined above vio- 
lates the canons of just taxation. However, before condemning the 
action of the voters it will be necessary to know their reasons for 
action. The legislature of 1903 created a new system of taxation 
for the State which was duly adopted. Six months later it was 
discovered that through inadvertence the law was so framed that it 
would not go into effect until a year later than it was generally sup- 
posed to do. The old tax law having been repealed, the State faced 
the prospect of no revenue for a year. In that crisis the governor 
called the legislature in special session to remedy the defect. The 
legislature, adopting the wisdom ascribed to the man in nursery 
rhyme, "who jumped into a bramble bush and scratched out both 
his eyes," promptly repealed the law it had enacted with such pains, 
and as promptly enacted the law it had previously repealed. The tax 
law then having its eyes scratched in again, the legislature adjourned. 
The jump in and the jump out did leave one permanent effect, 
for whereas formerly a few hundred dollars worth of property was 
exempted from taxation in the case of each individual, now there is 
no such exemption. It will doubtless be a long day before that sup- 
posed injury is forgotten by poor men. The legislature of 1905 
created a tax commission to report at the 1907 session a plan for 
remodeling the tax laws, but the people were impatient and laid 
some taxes themselves at the polls in 1906. The legislature justi- 
fied the people's opinion of it in 1907 by dumping the really valuable 
report of an able commission into the waste paper basket. It is 
now proposed to put some of the recommendations of the tax com- 
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mission into effect by bringing the measures before the voters at the 
polls by initiative petition. 

It is also interesting to note that the report of the tax commission 
shows beyond any doubt that the public service corporations of Ore- 
gon have succeeded for years in escaping paying from one-half to 
two-thirds of their share of taxes, principally by the means of exceed- 
ingly low valuations of real and personal property, and no mention at 
all of franchises. As the move to tax franchises is a result of the 
popular wave, it is clear that it won't do to condemn too sharply the 
legislation at the polls laying gross earnings taxes. The legislature 
of 1907, in common with many other legislatures in many other 
States, showed a certain compUance with the wishes of large corpora- 
tions both in the matter of taxes and in confirming perpetual fran- 
chises. If a State were to be offered the choice between radical legis- 
lation at the polls and a legislature too compliant to the wishes of 
corporations and vested interests, it might well hesitate. In Oregon, 
however, the two working together promise to be corrective. Each 
may amend or repeal the act of the other, while the last word rests 
with the people who elect the members of the legislature. An instance 
in point has been furnished in the past year-and-a-half . As mentioned 
in the first part of this paper, the voters enacted an anti-pass law at the 
polls in 1906. Its provisions barred every State and municipal 
officer from accepting free service from quasi public corporations. 
It was very strict and provided for removal from office on conviction 
of violation of its provisions. The legislature of 1907 passed a law 
(which repealed all laws or parts of laws conflicting with it) requiring 
railroads to furnish free transportation to all State, district and county 
officers. The next move was a referendum petition filed with the 
secretary of state by 5 per cent of the voters asking that this act of 
the legislature be referred to the voters at the next regular election, 
which will be in June of 1908. There is probably Kttle doubt as to 
the fate of the free pass system in Oregon. On the other hand the 
amendment by the legislature of a defective law passed at the polls 
would doubtless be accepted in good part and be allowed to stand. 

The referendum was invoked on three other measures enacted by 
the legislature of 1907. Two were on the score of economy, one being 
an increased appropriation for the State university, and the other a 
$100,000 appropriation for armories for the State militia. There is 
very strong disapproval of the referendum on the university appro- 
priation which has called forth bitter criticism of the initiative and 



214 PEOCEEDINGS OF THE 

referendum amendraent, especially on the part of old party leaders 
who have seen their power departing. The other measure on which 
the referendum has been invoked involves a political squabble over 
the sheriff's control of prisoners (including the cost of their meals) 
in the county in which Portland is situated. It was in reaUty special 
legislation, but it passes as general by being applied to all counties 
having over 100,000 population. A State referendum on the squab- 
ble tends to throw contempt on the proceeding, which naturally is 
taken advantage of by the disgruntled and pessimistic. It is doubt- 
less a good thing to see what faults can be charged to the amendment 
or to political plays which may bring the amendment into action. 
With free discussion or even recrimination the public will be apt to 
discriminate more or less clearly, and the novelty of a new power 
having worn off it will probably not be used without some strong 
motive. 

In view of the historical fact that cities and towns as pointed out 
by Adam Smith, 130 years ago, have been the fulcrum by which demo- 
cratic rights have been secured, perhaps the most significant legisla- 
tion at the polls in Oregon was the amendment to the constitution of 
which the following are the significant words: 

The legislative assembly shall not enact, amend or repeal any charter 
or act of incorporation for any municipality, city or town. 

The power is given unreservedly to the voters subject to the con- 
stitution and criminal laws. It is undoubtedly the first time in the 
history of the United States that any city or municipality has been 
made entirely independent. As to the actual reality of that inde- 
pendence there is a confirmation in the recent decision of the Oregon 
supreme court on the Port of Columbia law. The amendment giving 
municipalities power to enact their own charters was adopted at the 
polls in 1906. The legislature of 1907 passed a law creating the Port 
of Columbia composed of the three counties between the mouth of 
the Columbia and the city of Portland for the purpose of regulating 
towage and pilot service from the ocean to Portland. The matter was 
carried to the supreme court by opponents of the law and the court 
decided that the Port of Columbia was a municipality within the 
meaning of the amendment to the constitution, and that, consequently, 
the legislature had no power to create the Port of Columbia munici- 
pahty. 

Whatever valid objections there may be to legislation by the voters 
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at the polls, the experience of Oregon, so far as it has gone, goes to 
show that in directness and efficiency the action of the people com- 
pares remarkably well with the work of the legislature. It is not 
unreasonable to assume that any organization that wishes to get a 
measure referred to the people under the initiative will take rather 
more pains to have it well drawn and as clear and simple as possible, 
than a member of the legislature would do in proposing a bill to that 
body, to say nothing of the chances of having his bill mutilated in the 
committees of two houses and emasculated by amendments on the 
floor. I am aware that the latter form of procedure is supposed to 
make for prudence and care, but I doubt if any careful student of 
legislation by congress or State bodies will seriously maintain that 
practice confirms the theory. 

The city of Portland held an election in June of 1907 under the new 
conditions created by the amendment. No one can claim that it 
created particular interest or was a remarkable success. There was a 
small registration of about 25,000 and of that number about 17,000 
went to the polls. The interest centered in the election of mayor, 
though the council is even more important to the welfare of the city 
than the mayor. The mayor, however, is supposed to be the respon- 
sible head, and as he had made a good record by vetoing free gifts of 
franchises to public service corporations and had attempted to check 
the sale of dissipation in a city where saloons are as plentiful, pro- 
portionally, as they are in Chicago, he had come to represent a policy. 
He is a democrat and Portland is a republican city by two to one, 
but he was elected by some 700 majority. 

The legislature of 1907 passed a law to make effective the amend- 
ment giving cities home rule. In view of the Port of Columbia 
decision it may be questioned if the legislature had any power in the 
matter. That law, however, provided that amendments to the city 
charter might be referred to the voters without any initiative petition. 
The consequence was that of twenty-one measures submitted to the 
voters only one was offered by a petition from the voters. Five differ- 
ent amendments to the city charter appropriating some five and one 
quarter millions of dollars were passed by the council and referred to 
the voters. It was practically new legislation by the council with a 
referendum to the voters. The proceedings were in violation of the 
charter and rest only on the legislative act. The matter is now in the 
courts on the question of the legality of the acts. However, that does 
not affect the action of the voters except as showing lack of enough 
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interest to organize to have petitions for laws and amendments 
drawn and to get enough signers to have them referred to the voters. 
Of the 17,000 voters who went to the polls about 14,000 took enough 
interest to vote on questions submitted by the council. All amend- 
ments appropriating money were passed. The three millions of water 
bonds were voted by 7247, to 7116 against; the million of park and 
boulevard bonds by 8143 for, to 6143 against; the half a miUion dock 
bonds by 9414 for, to 4547 against; $450,000 bridge bonds by 11,872 
for, to 2568 against; $275,000 fireboat and water main bonds by 8955 
for, to 4988 against. All measures to raise the salaries of city officials 
were defeated by big majorities. A long and intricate electric wiring 
ordinance was defeated. A city free employment bureau was created 
by a vote of 10,016 for, to 3433 against. An ordinance increasing 
saloon licenses to $800 per annum and providing that no new ones 
should be issued until the population showed an excess of 500 persons 
to each saloon, was adopted by 7969 for, to 6234 against. The 
council, which is not unfriendly to the liquor interests, thus secured 
the approval of the voters for an ordinance which in effect gives an 
actual monopoly of the saloon business to the present proprietors. 

It is not strange that the voters were deceived; they are used to it, 
in city politics especially. The whole scheme of municipal govern- 
ment in the United States is a system of checks and balances intended 
to restrain action on the theory that it is democratic. Consequently 
when a council proposes to restrain the saloons the voters think that 
must be a virtuous act and the majority approves. 

I had an interesting conversation with Dr. Harry Lane, mayor of 
Portland, about a week before the election last June. He said to 
me, "The people think I am responsible for everything," and he 
sniffed with contempt at the idea of responsibility where other depart- 
ments of the city government could Dver-ride or absolutely block his 
efforts. I was seeking information and I got it in dramatic fashion. 
The mayor closed his office door and walked up and down the room 
and told of the things he had tried to do, and how he had been opposed 
and defeated in matters most vital to the city's interest. It had all 
been done in a quiet and regular fashion according to law and the 
charter of the city. The system of checks was perfect and he could 
not even have the satisfaction of denouncing the business in public 
without being laughed at for denouncing the circumlocution office of 
Portland's municipal government. The mayor being a democrat 
and the offices filled with republicans, any criticisms from him would 
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be attributed to partisan feeling. That interview gave me a new point 
of view from which to study the city charter. It has been in force 
only four years and is supposed to embody the wisdom of experience. 
It gives the council power to legislate while the mayor has a qualified 
veto. The mayor appoints a large executive board that controls 
the departments of poUce, fire, streets, lighting, harbor, and pound. 
The police judge is elected by the people. Imagine the situation 
where the mayor cannot directly control the police; where the police 
judge is independent and responsible to himself alone and can conse- 
quently defeat half or more than half of the policy of the police depart- 
ment in legal fashion; where the council is paid but a trifle and is 
elected under party machine dictation which in turn may be con- 
trolled by business interests that want favors. Yet we fondly imagine 
that these checks and balances with the complete dispersion of respon- 
sibility is a triumph of democracy. Is it strange that voters take but 
little interest in elections? Is it strange that municipal government 
is the nation's shame? One thing is strange and that is that we fail to 
see that checks were designed to control autocrats and that when we 
impose them on the majority we destroy to that extent the will of 
the majority, and open the door to fraud and conspiracy under the 
guise of law and order and under its protection as well. Portland 
has a charter which provides for such a complete disperson of respon- 
sibility that no office or department is responsible; it has the tradi- 
tions of American cities; and now it has absolute independence with 
the right of legislation at the polls by the voters. What will they do 
with it? It is safe to predict that they won't do very much until the 
scheme of government is simplified. They have done nothing this 
year but show their confidence in the mayor at the price of party 
loyalty, but they have absolute freedom to conduct an interesting 
experiment in political science. 

Ill 

The chief justification for attempting anything in the nature of a 
forecast is first the strong tendency among civiUzed people in dem- 
ocratic countries to approve of the theory of the referendum, and the 
fact that it has worked successfully enough in Oregon to point to 
certain conclusions. Mr. W. E. H. Leckyin his Democracy and Lib- 
erty, is an advocate for the adoption of the referendum in Eng- 
land. On page 291, in vol. 1, he says: 

The referendum would have the effect of lowering the authority 
of the house of commons, which is now, in effect, the supreme legis- 
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lative authority in the empire. This is undoubtedlytrue, and, in my 
own judgment, it would be one of its great merits, 

I have told the facts of Oregon's experience, but the vital question 
is, what do they mean? That is the query in Mr. H. G. Wells' book, 
The Future in America. He says our politicians are not thinking 
beings, though he makes an exception in the case of President Roose- 
velt, with such minor criticisms as may save the remark from being 
flattering. His own conception is that thought may form the molds 
in which may be constructed a state with some purpose beyond 
temporary expediency. Lecky suggests that "Society is a compact 
for securing to each man a peaceful possession of his property." 
The question arises if there is any overwhelming importance in govern- 
ment outside of liberty of property. The United States possesses it 
in a superlative degree. Put in other words that means the rule of 
the minority for their own benefit. The divine right of kings con- 
veyed the idea in pious fashion, but as in the evolution of society the 
ruhng minority has continually grown larger, the government scheme 
has become more democratic. How democratic shall it become? 
The Declaration of Independence and the Articles of Confederation 
contained promises which the Constitution of the United States in no 
way attempts to fulfill. Of that fact critical students are convinced, 
though there is a popular fallacy to the contrary. The common view 
is well expressed by Lecky in his Democracy and Liberty. "To 
the eminent wisdom of the Constitution of 1787 much of the success 
of the American democracy is due." The critical view must concede 
that the Constitution provides for the rule of the minority. If it 
were a highly virtuous minority democracy would need to go no 
further, but the existing abuses seem to disapprove the idea. Is the 
remedy more democracy? We have a certain type of it which can't 
remain stationary any more than other human affairs. The move- 
ment in Oregon originated in a general protest against the political 
boss who had become insufferable. To be sure his place has been taken 
by self-constituted leaders and the result has been that partisanship 
promises to become a personal matter instead of a party matter. 
That is a grievous thing to the old-school party leaders. They admit 
the sanity of the people when any clear-cut moral issue arises, but 
they profess to fear that the people won't select as good men for office 
as under the old regime. 

Macaulay suggests as a terse definition of government that it is 
for the protection of persons and property. Burke goes to the root 
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of the matter when he says that the state is an emanation of the 
Divine Will. One cannot help but feel that both Macaulay andBurke 
did not condemn democracy in itself. What they did fear was that 
new institutions could not be successfully welded onto (if I may use 
the term) old institutions. The honor due to old institutions that 
had made the empire what it was, and the affectionate reverence for 
governmental traditions appealed to Burke and Macaulay both as a 
matter of deepest sentiment and of the most profound worldly wis- 
dom. They loved and admired the old for what it had done and for 
its manifest merits; they feared and condemned the innovations of 
democracy because they did not harmonize with old traditions, and 
they found perfect justification for their fears in the failings and 
weaknesses of mankind, especially those who did not own property. 
They had a most keen realization of the fact that the struggle away 
from despotism had found its fiercest battle in trying to prevent an 
autocrat from confiscating the property of his subjects. To them 
it appeared as an axiom that the ruler would confiscate property if 
he had the power; and to propose a democracy as the ruling power 
was to advocate pillage by the mob. Lecky says it is the oldest and 
most important phase of battle for liberty to maintain rights of prop- 
erty and bequest against claims of ruling power. 

Today there is the same fear of innovation in America that there 
was in England a hundred years ago. The democracy which aroused 
such fears protects property rights as securely as England ever did ; 
so securely that an EngUshman of today says we have no liberty but 
the liberty of property. Even Macaulay put persons before property 
and Burke used the solemn figure of speech that government is an 
emanation of the Will of God. He said that when George Washing- 
ton was president of the United States. As the race is over a century 
older may we not agree that the will of men has a very definite place 
in the plan of goverment? If that is so the whole question resolves 
itself into the final query, "What is the destiny of man?" 

I feel the less hesitation in going to the roots of the matter because 
Dr. Richard T. Ely, and the Honorable Carroll D. Wright, men whose 
services to the cause of political science in the United States cannot 
be estimated, have said in their books of recent years without apology 
and without hesitation that we must look to the spirit of religion in 
men to solve the economic and political problems of the race. I think 
that due recognition has not been given to the fact that that conclu- 
sion is the conclusion of scientific men. There is so much cant on the 
subject that scientific opinion gets classed with it unconsciously. 
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I offer my apologies in advance to the members of The American 
Political Science Association for reminding them of the fact that we 
are going to live after this phase of existence has passed, and that 
we are promised an eternity of bliss. I trust that pardon will be 
granted to me for the depressing suggestion, but the fact is a vital 
one in my argument. When survival comes to be recognized as a 
scientifically certain thing, it will prove beyond any question for a 
business people that this physical life ought to be made as complete 
as possible. We don't know about the other phases, but we do know 
about this one, and we know that a neglected or abused childhood 
destroys the possibilities of maturity. That suggests that perhaps 
the idea of democracy may be an emanation of the Divine Will. 
Sir Oliver Lodge in his latest book says in substance that it is the 
business of political science to devise an ideal state of society. 
Doubtless such a society would develop man's nature as a thinking 
and affectionate being. The real question is, are there other phases 
of existence which make it necessary for the most practical and busi- 
ness-like people in the world (as we flatter ourselves to be) to treat 
them as facts and endeavor to learn about them and make this cog in 
the wheel fit into the other spheres? In the North American Review 
recently a prominent bishop says that survival cannot be more than a 
belief and that it is better so. A behef that can never be more than 
a belief is certain to be much less in the long run. The late Daniel 
H. Chamberlain in another number of the Review says that survival 
is a scientific question. From that point of view there is an eminently 
respectable body of scientific men who assure us that for personal 
purposes they are convinced of survival. Sir Oliver Lodge leads in 
that opinion in England, while in America we have Dr. James H. 
Hyslop who expresses the same personal conviction. Personally, I 
think that any man with an open mind who examines the work of the 
scientists in this field must admit that another country will be discov- 
ered as completely some day as the use of steam has been discovered. 

However, for all who believe that man is a spiritual being there must 
come the conviction that politics must devise an ideal society. The 
certainty that man is a spirit makes it a business necessity, though the 
belief without confirmation tends to make procrastination and hypoc- 
risy most strikingly evident, as we all know. 

As for Oregon's part in devising an ideal society, the results are 
entirely tentative so far. The few years of experience have shown 
that more democracy works well. The people are interested in public 
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questions and that will lead to working knowledge. It is their own 
State, their own business, their own future that is the subject of 
thought. Why shouldn't they be interested? It is true that prob- 
ably 90 per cent of the people are American born; it is true that 
there is a sparse population and no immense cities; it is true that when 
Oregon's valleys and mountains and plains are filled with homes 
the reasonably good and moderately cheap government will meet new 
demands, though hardly of a new character. I might quote from 
Macaulay's essay on Mill. 

The increase of population is accelerated by good and cheap gov- 
ernment. Therefore, the better the government, the greater is the 
inequality of conditions; and the greater the inequality of conditions, 
the stronger are the motives which impel the populace to spoliation. 
As for America, we appeal to the twentieth century. 

No American Jeremiah can condemn the innovation of more democ- 
racy more strongly than that, though he might feel impelled to 
defer the day of fate to the twenty-first century. Possibly that indi- 
cates a fallacy in Macaulay's reasoning which would be interesting to 
trace out. 

For the American who knows something of the Russian Jews in 
New York City, or the inhabitants of some of the unhappy wards in 
Chicago, or the mining population in Westmoreland and Washington 
counties, Pennsylvania, the question of more democracy might be put 
in this way. Is a self-constituted leader (who may be a new world 
Peter the Hermit) any worse or any better than the present type of 
political boss? Is there a moral sense which discriminates between 
right and wrong among the poor and very ignorant, or is the class 
dominated by the impulse for spoliation? 



